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1.0 Background

The Rocky Flats Site (Rocky Flats) is under the jurisdiction of the U.S. Department of Energy
(DOE) Office of Legacy Management (LM). S.M. Stoller Corporation conducts long-term
surveillance and maintenance activities at Rocky Flats under the Legacy Management Support
contract. Natural resource management activities and maintenance/project activities at Rocky
Flats have the potential to impact migratory birds. These activities are conducted as part of the
Rocky Flats surveillance and maintenance activities, which include activities conducted pursuant
to the Rocky Flats Legacy Management Agreement (RFLMA). RFLMA established the
regulatory framework to implement the final response action selected and approved in the Rocky
Flats Corrective Action Decision/Record of Decision (CAD/ROD) under the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA), the Resource
Conservation and recovery Act, and the Colorado Hazardous Waste Act to ensure that the
response action remains protective of human health and the environment.

Migratory birds, as well as their eggs and nests, are protected under the Migratory Bird Treaty
Act (MBTA). DOE signed a Memorandum of Understanding with the U.S. Fish and Wildlife
Service (USFWS) on August 6, 2006, to strengthen migratory bird conservation through
enhanced collaboration between the two agencies. The Memorandum of Understanding meets
the requirements under Section 3 of Executive Order 13186, Responsibilities of Federal
Agencies to Protect Migratory Birds.

Unpermitted “take” of migratory birds or their eggs, which also may result from nest destruction,
is prohibited under the MBTA (Migratory Bird Permit Memorandum, USFWS, April 15, 2003,
Appendix A). The regulatory definition of “take” is to pursue, hunt, shoot, wound, Kill, trap,
capture, or collect; or attempt to pursue, hunt, shoot, wound, kill, trap, capture, or collect. Under
the regulations of the MBTA, depredation permits are required for the destruction of any active
migratory bird nests. “Active” nests are defined as those with eggs or birds in them. Nests that
are in the process of being constructed or nests that have been abandoned after a breeding season
are not active nests (they are inactive). The MBTA does not prohibit the destruction of a bird
nest alone (an inactive nest), provided that no possession occurs during the destruction. No
permit is needed for this activity. Preventing the birds from nesting by knocking down
unfinished nests is acceptable to the USFWS, which considers this to be nonlethal harassment.
Continuing to knock down nests that are in the process of being built (prior to occupancy) will
eventually persuade the birds to nest elsewhere. No permits are required for this activity
(MNDOT 2008).

The MBTA is an applicable or relevant and appropriate requirement (ARAR) identified in the
CAD/ROD in accordance with CERCLA requirements. For CERCLA response actions
conducted on site, the substantive requirements of ARARs must be met, but administrative
requirements, including any administrative requirement to obtain permits, are not required to be
met. Thus, while activities to implement the CERCLA response action at Rocky Flats do not
require specific permits, the following procedure will facilitate consultation with the USFWS
and the RFLMA parties to determine appropriate actions if destruction of active nests is required
to properly implement the remedy.

Under the MBTA, the USFWS may issue nest depredation permits, which allow a permittee to
remove an active nest. The USFWS, however, issues few permits and only under specific
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circumstances, usually related to human health and safety. Obtaining a nest depredation permit is
unlikely and can be a time-consuming process that may take days to weeks. The best way to
implement the MBTA is to remove vegetation outside of the active breeding season, which
typically falls between April and August, depending on the species. Public awareness of the
MBTA has grown in recent years, and most MBTA enforcement actions are the result of a
concerned member of the community reporting a violation.

2.0 Migratory Birds and Raptors

The active breeding season for most migratory bird species in Colorado is between April 1 and
August 15, which coincides with the peak construction season. It is recommended that vegetation
removal for projects be conducted during the non-breeding season (August 16—March 31) to
avoid the loss of any potentially active nests. If nests are active, activities that would directly
impact the nest, or that would encroach close enough to cause adult birds to abandon the nest
during the breeding season, is restricted in accordance with this procedure. A nest survey will be
conducted to determine the activity status and what species use the nests if an activity is
conducted during the breeding season.

If an active raptor nest is identified within the project area, buffer zones and seasonal restrictions
surrounding raptor nests (Appendix B) developed by the Colorado Division of Wildlife (Craig
2002) will be followed. The Colorado Division of Wildlife has not established recommended
buffer zones for great horned owls, a species that readily adapts to urban activities. Buffers and
seasonal restrictions have been established for red-tailed and Swainson’s hawks and many other
species of raptors. If followed, the buffer zones and seasonal restrictions should curtail
disturbance to nesting raptors and preclude nest abandonment by the raptors. Although the
buffers are not required, project activities within the buffers could cause the abandonment of a
nest, which may be considered a take. Thus, buffers should be planned and used to avoid nest
abandonment. Depending on the species and the amount of existing human activity around the
nest, the Colorado Division of Wildlife may reduce the buffer width on a case-by-case basis. As
a precaution, vegetation should be removed outside of the breeding season to ensure that raptors,
their eggs, or young would not be harmed.

2.1 Rocky Flats Activities That Have the Potential to Impact Migratory
Birds

. Herbicide applications,

. Mowing and weed-whacking operations,

. Construction activities such as road regrading and excavations,

. Activities that involve driving vehicles or equipment off-road in grassy or forested areas,

. Tree cutting, trimming, and thinning; underbrush clearing operations, willow stake cutting,
. Maintenance activities on structures and buildings, monitoring equipment,

. General ongoing operations around garages, storage sheds, and other buildings where
doors are kept open for lengths of time and birds are able to enter and exit freely.
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3.0 Recommended Avoidance and Minimization Procedures for
Different Types of Activities

The active nesting season for most migratory bird species in Colorado is between April 1 and
August 15, which coincides with the peak season for natural resource management actions and
construction projects. Several state and federal agencies have adopted avoidance strategies to
preclude a violation of the MBTA. The following strategies shall be used at Rocky Flats for
activities that have potential impact.

3.1 Construction Projects

Construction project activities would include excavation and earthmoving, off-road work
(potentially something as simple as driving a vehicle off the roads during the breeding season),
building projects, maintenance activities, or other similar activities.

The following step-down approach is recommended and is consistent with state and federal
recommendations to avoid disturbing active bird nests during construction projects:

1. Conduct habitat-disturbing activities (tree removal, grading, scraping, grubbing, etc.) in the
non-breeding season (August 16 to March 31) to the extent practicable.

2. If work activities are planned to occur between April 1 and August 15, remove or alter
vegetation within construction footprints prior to April 1 to discourage nesting within areas
scheduled for summer construction. Removal or alteration of vegetation will also discourage
nesting in areas adjacent to the construction footprints and encourage birds to nest in more
suitable habitat. Vegetation-altering activities can include mowing or and trimming to a
height of 6 inches or less, grazing vegetation to a height of 6 inches or less, disking, herbicide
applications, or other similar activities.

3. Once vegetation has been removed or trimmed, appropriate measures, such as repeated
mowing and trimming, should be implemented to ensure that vegetation does not grow more
than 6 inches in height.

4. If activities 1-3 cannot be completed, preconstruction clearance surveys must be conducted
during the nesting season to identify any active nests and implement avoidance measures for
those nests. Note: If active nests are found during these surveys, those nests cannot be
removed without a DOE-LM decision regarding obtaining a depredation permit from the
USFWS. Work could be delayed until a permit is obtained, a CERCLA permit waiver is
determined to be appropriate, or the fledglings leave the nest.

3.2 Vegetation Management Activities

The types of activities in this category include mowing, herbicide applications, brush clearing,
grubbing of vegetation, tree trimming, forest thinning, and similar types of vegetation
management activities. The following recommendations will help avoid disturbing active bird
nests during vegetation management activities:
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1. Conduct habitat-disturbing activities (mowing, herbicide applications, noxious weed control,
brush clearing, tree trimming and thinning, etc.) in the non-breeding season (August 16 to
March 31) to the extent practicable.

2. Because some of these vegetation management activities (mowing, herbicide applications,
noxious weed control) are not effective unless conducted during the active growing season
for some plants or projects, the following alternative is proposed:

o If these activities cannot be completed during the non-breeding season, conduct pre-job
briefings to educate personnel on the MBTA issues.

o If ATVs or other vehicles are being used off-road in potential ground-nesting areas,
inform the vehicle drivers of the potential for nesting birds in the area.

e If birds flush in front of the vehicle as the work is being conducted, instruct workers to
stop and investigate the location from which the bird flushed to determine if an active
nest is present. If an active nest is present, workers will go around the nest and avoid
disturbing it. If the nest is not active, they can proceed as normal.

Because these activities generally access an area only once annually, there is minimal
potential for take using this precautionary approach. Given the size of the areas where this
type of work is being conducted (greater than 100 acres in some cases), it is impractical to do
a pre-job walk-down survey of the areas. Note: An employee of the USFWS Rocky
Mountain Arsenal National Wildlife Refuge has stated that they do not conduct pre-job walk-
down surveys of their mowing or herbicide application areas (Nelson 2008).

3. For tree trimming and thinning or brush removal activities that must be conducted during the
active breeding season, pre-job clearance surveys must be conducted to identify any active
nests and implement avoidance measures for those particular nests. Note: If active nests are
found during these surveys, those nests cannot be removed without a DOE-LM decision
regarding obtaining a depredation permit from the USFWS. Work could be delayed until a
permit is obtained, a CERCLA permit waiver is determined to be appropriate, or the
fledglings leave the nest.

3.3 Building and Equipment Maintenance Activities

Many maintenance activities on buildings and equipment are conducted during the breeding
season. Several species of protected birds may be found nesting on buildings, equipment, and
other structures. No active nests are allowed to be disturbed or removed without a DOE-LM
decision regarding obtaining a depredation permit from the USFWS. Work could be delayed
until a permit is obtained, a CERCLA permit waiver is determined to be appropriate, or the
fledglings leave the nest. The following recommendations will help to avoid disturbing active
bird nests during building and equipment maintenance activities:

1. Try to conduct these activities during the non-breeding season.

2. Remove inactive nests from structures and equipment during the non-breeding season so that
no nests are present for birds to move into.

3. If projects are going to be conducted during the breeding season, and nesting birds have
previously been found in the work area and will likely be problematic, one option is to
prevent the birds from nesting in those locations through various means. Contact the Stoller
Rocky Flats ecologist for potential options.
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3.4 Off-Road Monitoring Activities

Many of the well and surface water monitoring locations are in grassland areas and are accessed
using ATVs. Because these “two tracks” are driven so infrequently, the vegetation often grows
tall and could provide good nesting habitat for ground-nesting birds. If these activities cannot be
completed during the non-breeding season (due to monitoring schedules and regulatory
requirements), the following approach is recommended:

. Conduct pre-job briefings and annual training to educate personnel on the MBTA issues.

. If ATVs or other vehicles are being used off-road in potential ground-nesting areas, inform
the vehicle drivers of the potential for nesting birds in these areas.

. If birds flush in front of the vehicle as the work is being conducted, instruct workers to
stop and investigate the location from which the bird flushed to determine if an active nest
is present. If an active nest is present, workers will go around the nest and avoid disturbing
it. If the nest is not active, they can proceed as normal.

Because these activities generally access an area infrequently during the breeding season, there is
minimal potential for take using this precautionary approach.

Note: Implementing these activities demonstrates a good-faith effort to avoid incidental violation
of the MBTA but does not guarantee that migratory birds will not still nest in some areas despite
these efforts. Additionally, depending on the elevation, weather, and species, the active nesting
season may be earlier for species such as owls and raptors.

4.0 Training

Training of personnel regarding MBTA issues and this guidance will be conducted in two ways
for projects at Rocky Flats.

. For one-time and short-term projects that have potential MBTA issues, pre-job briefings
will include information on migratory bird issues and information from this guidance
specific to that project. The pre-job briefing will include the information in this guidance,
what to look for, what to do, and who to contact if any questions or issues arise.

. Field personnel who work at Rocky Flats on an ongoing basis will be required to complete
an annual training on MBTA issues at the site. The training will include the information in
this guidance, what to look for, what to do, and who to contact if any questions or issues
arise.

5.0 Reporting and Record Keeping

Record keeping will be conducted through the use of the Project/Activity Evaluation form and
the DOE-LM Rocky Flats Site Non-Routine Activity Evaluation form. Additionally,
project-specific MBTA nesting bird surveys (clearance surveys) will be documented in writing
and as applicable on maps. Results of nesting surveys and any requirements resulting from those
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surveys will be provided in writing to project management prior to initiation of the project.
According to the RFLMA, if any evidence of adverse biological conditions is observed,
notification to RFLMA parties will be made in accordance with the RFLMA.

6.0 Who to Contact Regarding MBTA Issues at RFS

Jody Nelson
Senior Ecologist
(720) 377-9677 or (303) 994-2464
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Appendix B

Colorado Division of Wildlife Migratory Bird Permit Memorandum
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